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AN AcT ...; relating to: making various changes in the worker’s compensation
law, requiring the exercise of rule-making authority, and making

appropriations. v/

Analysis by the Legislative Reference Bureau

This bill makes various changes to the worker’s compensation law, as
administered by the Department of Workforce Development (DWD). v/

Payment of benefits

Temporary disability exceptions. Under current DWD rules, worker’s
compensation (compensation)is payable for temporary disability during an
employee’s healing period, even though the employee could return to a restricted
type of work during that period, unless suitable employment within the physical and
mental limjtations of the employee is furnished by the employer or some other
employer. VAlso, current law does not provide an exception to an employer’s liability
for temporary disability benefits for when an employee’s employment is suspended
or terminated during the employee's healing period due to misconduct. "Brakebush
Bros. Inc. v. LIRC, 210 Wis. 2d 623 (1997). /

This bill codifies in statute that DWD rule and clarifies that if an employee
refuses without reasonable cause to accept a good faith offer of suitable employment
that is within the employee’s physical and mental limitations, the employee is
considered to have returned to work as of the date of the offer at the earnings the
employee would have received but for the refusal. Y The bill also provides two
additional circumstances under which an employer is not liable for temporary
disability benefits: /

M
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1. When the employee’s employment with the employer is suspended or
terminated due to the employee’s alleged commission of a crime, the circumstances
of which substantially relate to that employment, and the employee is charged with
the commission of that crime.glf, however, the employee is not found guilty of the
crime, compensation for temporary disability is payable in full. y

2. When the employee's employment with the employer is suspended or
terminated due to the employee's violation of the employer’s drug policy during the
period when the employee could return to a restricted type or work, if prior to the date
of injury that policy was established in writing and regularly enforced by the
employer. {

Prescription and nonprescription drug treatment. Under current law, an
employer or insurer is liable for providing medicines as may be reasonably required
to cure and relieve an injured employee from the effects of an injury sustained while
performing services growing out of and incidental to employment.JThis bill makes
the following changes relating to the liability of an employer or insurer for the cost
of drugs used to treat an injured employee: |/

1. The bill requires a pharmacist or other person licensed to prescribe and
administer drugs (practitioner) to substitute in place of a prescribed drug a drug
product equivalent, which is defined as a drug that has been designated as the
therapeutic eqyivalent of another drug by the federal Food and Drug
Administration! if in the professional judgment of the pharmacist or practitioner the
drug product equivalent is therapeutically equivalent to the prescribed drug and if
the charge for the drug product equivalent is less than the charge for the prescribed
drug.” A drug product equivalent may not be substituted, however, if the prescribed
drug is a single—source patented drug for which there is no drug product equivalent
or if the prescriber determines that the prescribed drug is medicall}:}lecessary and
indicates that no substitution may be made for the prescribed drug. "A drug product
equivalent also may not be substituted if the injured employee requests that a
specific brand name drug be used to treat the employee’s injury and pays the
difference between the average wholesale price of the lowest—priced drug product
equivalent that the pharmacist or practitioner has in stock and the average
wholesale price of the brand name drug.

2. The bill limits the liability of an employer or insurer for the cost of a
prescription drug dispensed for outpatient use by an injured employee to the average
wholesale price of the prescription drug, plus a dispensing fee of $3 per prescription
order and any applicable state or federal taxesy In addition, the employer or insurer
is liable for reimbursement to the injured employee for any out-of-pocket expenses
incurred by the injured employee in obtaining the prescription drug. |/

3. The bill prohibits a pharmacist or practitioner from collecting from an
injured employee any charge that is in excess of the liability of the employee for a
brand name drug under the bill or the liability of the employer or insurer for a
prescription drug under the bill, but permits a pharmacist or practitioner to collect
from an injured employee the cost of a prescription drug dispensed to the employee,
subject to the liability limits under the bill, if the employer or insurer denies or
disputes liability for the cost of the prescription drug.
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4. The bill limits the liability of an employer or insurer for the cost of a
nonprescription drug to the usual and customary charge to the general public for the
nonprescription drug. /

Compensation pending judicial review. Under current law, a party that is
aggrieved by an order or award made by the Labor and Industry Review Commission V/
(LIRC) may commence an action in circuit court for a review of the order or award.y
The commencement of an action for review does not relieve the employer from paying
compensation when the action involves only the question of liability as between the
employer and one or more insurance companies or as between seve;ral insurance
companies.* Recently, in Bosco v. LIRC, 2004 WI 77, 272 Wis. 2d 586.the Wisconsin
Supreme Court'held that the worker’s compensation law unambiguously requires
the employer, not the employer’s insurer, to pay compensation pending judicial
review when the employer’s liability is not is dispute and the only issue on appeal
is who will pay the benefits and that the employer, independent from the insurer, is
subject to penalties for failing in bad faith to pay compensation in that situation. v/
This bill requires a party that has been ordered by DWD, LIRC, or a court to pay
compensation to continue paying compensation as ordered when an action for
judicial review involves only the question of liability as between the employer and gt
one or more insurance companies or as between several insurance companies. i% e\

Ty . ?}y b e

Travel for treatment or rehabilitation. Under current law, when the | T RTI
employer has notice of an injury and its relationship to the employee’s employmenm
the employer must offer to the employee his or her choice of ctitioner/licensed

ALD RO

Gl fied ;‘zwirm‘pgggggg and practicing in this state for treatment of the injury.jThe employer may
H - S

e also agree to the employ@é“éﬁoosirﬂpractitioner not licensed in this state. !
Similarly, under current law, an injured employee may be entitled to receive V}
vocational rehabilitation instruction from DWD under the federal Rehabilitation Act
of 1973or, if DWD cannot provide that instruction, from a private rehabilitation
counselor. Currently, an employee who travels to receive treatment or vocational
rehabilitation instruction is entitled to reimbursement for the expense of that travel.
This bill sets the rate of reimbursement for that travel at the same rate as is provided
for state officers and employees. v’

Permanent disability payments. Current law requires compensation for
permanent disability to begin within 30 days after the end of the employee’s healing
period, if the employer or insurer concedes liability for the injury and if the extent
of the permanent disability can be determined ,based on a minimum permanent
disability rating promulgated by DWD by rule."This bill requires compensation for
permanent disability to begin in that situation within 30 days after the end of the
employee’s healing period or the date on which compensation for temporary
disability ends due to the employee’s return to work, whichever is earlier. v

Under current law, DWD may direct an employer or insurer to pay unaccrued
compensation for permanent disability or death benefits to an injured employee or
the employee’s dependents in advance if DWD determines that the advance payment
is in the best interest of the injured employee or the employee’s dependents. This bill
permi&s an injured employee or the employee’s dependents to receive not more than
three ‘advance payments per calendar year. v
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Maximum compensation amounts Jac:

Maximum weekly compensation rates. Under current law, temporary and
permanent disability henefits;are subject to maximum weekly compensation rates
specified in_statute.V Specifically, the maximum weekly compensation rate for

@t permanent total disability/is 110 percent of the state’s

Ttemporary disability}

average weekly earnings as of June 30 of the previous year for injuries occurring

SRR E
£_before January 1, 2006, and 100 percent of the state’s average weekly earnings as of

e previous year for injuries occurring on or after January 1, 2006.” This
imum weekly compensation rate for temporary disability and
“fer permanent total disability,at 110 percent of the state’s average weekly earnings ,
as of June 30 of the previous year for injuries occurring on or after J anuary 1, 2006. Y

Currently, the maximum weekly compensation rate for permanent partial
disability is $242.VThis bill increases that maximum weekly compensation rate to
$252 for injuries occurring in 2006, $262 for injuries occurring in 2007, $272 for
injuries occurring in 2008, and $282 for injuries occurring in 2009. ¥

Supplemental benefits. Under current law, an injured employee who is
receiving the maximum weekly benefit in effect at the time of the injury for
permanent total disability or continuous temporary total disability resulting from an
injury that occurred before May 13, 1980, is entitled to receive supplemental benefits
in an amount that, when added to the employee’s regular benefits, equals $233./This
bill makes an employee who is injured prior to January 1, 1986, eligible for those < )
supplemental benefits beginning on January 1, 2006, and an employee who is ~*
injured prior to January 1, 1988, eligible for those supplemental benefits beging@giﬂg_gwgiwf N
on January 1, 2007. The bill also increases thegsupplemental benefit amount for a |/ e#!“™ )
week of disability occurring after January 1, 2006, to an amount that, when added -
to the employee’s regular benefits, equals $329 and increases the
benefit for a week of disability occurring after January 1, 2007, to an amount, that
when added to the employee’s regular benefits, equals $348.V

Worlg/It/ijury /Sﬁpplemental /B@neﬁt/}?{md L

Death or disability payments. Current law requires an employer to pay into
the state treasury $10,000 in each case of injury resulting in death or in the loss or
total impairment of a hand, arm, foot, leg, or eye.” Those payments are deposited in

%  the Work Jnjury Supplemental Benefit (WISB) }’ﬁndf‘/which is a fund that is used to

pay compensation when an otherwise meritorious claim is barred by the statute of
limitations,”when the status or existence of the employer or insurer cannot be
determined, or when there is otherwise no adequate remedy. This bill increases
those payments to $20,000. /

Traumatic injuries. Under current law, an application for compensation that
is not filed within 12 years from the date of the injury or from the date that
compensation, other than treatment expenses, was last paid, whichever is later, is
barred by the statute of limitations, except that in cases of occupational disease or
in cases of traumatic injury resulting in the loss or total impairment of a hand or any
part of the rest of the arm proximal to, that is, toward the trunk from, the hand or
of a foot or any part of the rest of the leg proximal to the foot, any loss of vision, any
permanent brain injury, or any injury causing the need for a total or partial knee or
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hip replacement (traumatic injury) there is no statute of limitations.‘/ln cases in
which there is no statute of limitations, benefits or treatment expenses becoming due
12 years after the date of the injury or after the date that compensation was last paid, v
whichever is later, are paid not by the employer or insurer, but rather by DWD from
the WISB,F'{md. This bill requires the employer or insurer, rather than DWD from
the WISB Fund, to pay benefits or treatment expenses becoming due 12 years after
that date in cases of traumatic injury. The bill also includes among the traumatic
injuries thatjnot barred by the statute of limitations any traumatic injury that causes
the need for an artificial spinal disc.

Illegally employed minors. Under current law, if an injury is sustained by
a minor who is permitted to work without a work permit, the employer is liable for
double the amount of compensation otherwise recoverable, up to $7,500, and if a
minor is injured while employed in employment that is prohibited to minors
generally or to minors of the minor’s age, the employer is liable for treble’the amount
of compensation otherwise recoverable, up to $15,000 (increased compensation)” If,
however, the employer is misled into employing a minor illegally because of
fraudulent written evidence of age presented by the minor, the employer is required

¥ to pay the increased compensation to the WISB Fund rather than to the minor.”
This bill eliminates the requirement that an employer pay increased
compensation to a minor who is illegally employed. Instead, the bill requires the
employer of an injured minor who is permitted to work without a work permit to pay
an amount equal tg the amount recoverable by the minor, but not to exceed $7,500, v
¥ to the WISB Fund? Similarly, the bill requires the employer of a minor who is injured
while employed in employment that is prohibit to minors generally or to minors of
the minor’s age to pay double the amount recoverable by the minor, but not to exceed
$15,000, to the WISB Fund.!In addition, the bill eliminates the requirement that an
employer pay increased compensation to the WISB Fund when the employer is
misled into employing a minor illegally because of fraudulent written evidence of age
presented by the minor. /

Surcharges and assessments. Current law requires employers that are
subject to the worker’s compensation law to keep records of all accidents causing
death or disability of an employee while performing services growing out of and
incidental to the employee’s employment,Vrequires insurers and self-insured
employers to keep records of all payments made under the worker’s compensation
law, and requires reports based on those records to be furnished to DWD at the times
and in the manner as DWD may require by rule or general order. “An employer or
insurer that fails to keep those records or to make those reports is subject to a
forfeiture of not less than $10 nor more than $100 for each offense, which under the
<t~ Wisconsin'Constitution must be deposited in theﬁ%hoelf und. v’

This bill requires an employer or insurer that fails to keep those records or to

make those reports to pay a surcharge, instead of a forfeiture, and directs those

¢ surcharges to be deposited in the WISB Fund. VThe bill also provides that interest
shall accrue on the amount of a surcharge that is not paid within 90 days after the
date on which notice of the surcharge is mailed to an employer or insurer at the rate

%

% %
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#  of ghelpercent per month and that all interest payments received shall be deposited

# in the WISB Fund. v
Under current law, each insurer and self-insured employer is required to pay
to DWD an annual assessment that is used to cover the costs and expenses incurred
by the Council on Worker's Compensation, DWD, and LIRC in the administration of
the worker’s compensation law (annual assessment).” Current law requires those
annual assessments to be paid on such dates as DWD prescribes. This bill provides
that interest shall accrue on annual assessments that are not paid within 90 days
after the date prescribed by DWD for payment at the rate of&égpercent per month— 7]
and that all interest payments received shall be deposited in the WISB Fund. v’ &

Hearings and procedures

Reports considered substantial evidence. Under current law, the circuit
court may set aside an order or award made by LIRC if the order or award depends
on any material or controverted finding of fact that is not supported by credible and
substantial evidence,which has been defined in case law as “that quantity and
quality of evidence which a reasonable man could accept as adequate to support a
conclusion.”/ DeGayner v. DNR, 70 Wis. 2d 936 (1975). "fRecently, the Wisconsin
Supreme Court held, in Gehin v. Wis. Group Ins. Bd., 2005 WI 16, 278 Wis. 2d 111,
that medical reports that are not corroborated by in—person testimony do not
constitute substantial evidence.

This bill provides that certified medical reports and records, certified reports
of experts concerning loss of earning capacity, and certified reports of industrial
safety specialists that are admitted or received into evidence by a DWD hearing
examiner constitute substantial evidence as to the matter contained in those reports
é or records.

- Necessity of treatment standards. Under current law, DWD has jurisdiction
to resolve disputes between health care providers and insurers or self-insured
employers over the necessity of treatment provided to an injured employee. YDWD
may exercise that jurisdiction when confirming a compromise or stipulation agreed
to between the insurer or self-insured employer and the employee*when making its
findings following a hearing on a contested case, or when exercising its jurisdiction |
under a necessity of treatment dispute resolution process set forth in the statutes.,/
Before determining necessity of treatment under the statutory necessity of
treatment dispute resolution process, DWD must obtain a written opinion on the
necessity of the treatment in dispute from an expert selected by DWD. VBefore
determining necessity of treatment when confirming a compromise or stipulation or
when making its findings of fact on a contested case, DWD may obtain such a written
opinion.\

This bill requires DWD to promulgate rules establishing standards for
determining the necessity of treatment provided to an injured employee and requires
those standards to be applied by experts in rendering opinions as to necessity of
treatment and by DWD in determining necessity of treatment. /

Penalties for bad faith. Under current law, if DWD determines that the
employer or insurer suspended, terminated, or failed to make payments or failed to
report an injury as a result of mali(ig)})bad faith, DWD may include a penalty not

of
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to exceed the lesser of ;%O percent of total compensation due or $15,000F Current law
also permits DWD to/increase the payment that is due an injured employee by 10
percent if the employger or insurer inexcusably delays in making payment (increased

-that-overdue paynrents Oiian-insurarice-clat aft-bear

payment) apd-pre

4 ~ - o

This bill increages the maximum penalty for malice or bad faith to the lesser of
200 percent of totalj compensation due or $30,000 and permits that penalty to be
imposed for each event or occurrence of malice or bad faith.YThe bill also prohibits
DWD from algo ordering an increased payment on an inexcusably delayed payment
or-from ordering the paymentofinterest-on-anoverduepayment if DWD imposes a
penalty for an event or occurrence of malice or bad faith that causes the delayed oy
overdue paymen@!
Program administration

Separate funds for worker’s compensation purposes. Under current law,
annual assessments paid by insurers and self-insured employers are deposited in
# the IEfeneraLFund and credited to certain program revenue appropriations of DWD.
This bill provides that those annual assessments paid shall constitute a separate
nonlapsible fund designated as the Worker’s /E’bmpensation /@’faerations/Fimd and
that moneys in that fund may be expended only for worker’s compensation purposes
and may not be used for any other purpose of the state. The bill similarly provides
that moneys in the ,Sélf,«f;lsuredﬁmployers s Liability /F'und, the WISB Fund, and the
Uninsured imployers_Fund under current law may be expended only for the
purposes of those funds and not for any other purpose of the state.
_Final practiti % ort fees. Under current DWD rules, if an injured
efployee has a period of tempo disability of more than three“weeks or a
” permanent disability, the insurer or self<insured employer must submit to DWD a
final treating practitioner’s report This bil} permits a treating practitioner to charge
a reasonable fee for the completion of that report, but prohibits a treating
practitioner from requiring prepayment of that fee.” The bill also permits an insurer
or self-insured employer that disputes the reasonableness of such a fee to submit
that dispute to DWD for resolution under the statutory health service fee dispute
resolution process. v’
Confidentiality of records. Under current law, the records of DWD relating
to the administration of the worker’s compensation law are subject to inspection and
copying under the open records law, except that records that reveal the identity of
an employee who claims worker’s compensation benefits, the nature of the
employee’s claimed injury, the employee’s past or present medical condition, the
extent of the employee’s disability, the amount, type, and duration of any benefits
|\ paid to the employee, or any financial information provided to DWD by a self-insured
\ employer are confidential and may not be disclosed except to the employee who is the
A\ subject of the record,"fo an insurance carrier or employer that is a party to any
\ worker’s compensation claim involving the same employee, to a court of competent
jurisdiction,"to the subunit of DWD that administess child support or a county child
\_ support agency, or to the Department of Revenue.” Also, under current law, a record

AN maintained by DWD that contains employer or insurer information obtained from
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the Wisconsin Compensation Rating Bureau (bureau) is confidential and not open
to inspection or copying unless the bureau authorizes inspection or copying of that
information.

This bill extends the confidentiality and disclosure provisions that are§ )
applicable to the records of DWD under current law to the records of LIRC.YThe bill* N ‘3‘1“
also permits DWD and LIRC to release confidential information to a government | L
unit, an institution of higher education, or a nonprofit research agency for purpoeses Y
of research, prohibits a government unit, institution of higher education, geronprofit \"“ spmzaben |
research agency from permitting inspection or disclosure of that infgerfiation unless u_‘._,v//
authorized by DWD or LIRC (and by the bureau if the informatiorrwas obtained from
the bureau), and requires a government unit, institution-of higher education, or
nonprofit research agency that obtains such informatigarfor purposes of research to
provide the results of that research to DWD or LIRC (and to the bureau if the
information was obtained from the bureau) free of/charge. /

Professional employer organizationy_ reports. Under current
unemployment insurance law, a “professional employer organization”/is defined in

\part-as-any person who contracts to provide the nontemporary, ongoing employee

o< apmriedasnworkforce of a cliemt—under_a written leasing contract.V This bill requires a

professional employer organizationgthat enters into an employee leasing agreement
with a client to submit to DWD, within{{0)working days after the effective date of the
agreement, a report disclosing the identity of the client, the effective date of the

agreement, and such other information as DWD prescribes and a professional

e St
A

employer organizationgthat intends to t?rminate an employee leasing agreement to
notify DWD of that termination no later than 30 days prior to the termination date
of the agreement. ‘

General coverage ©p)

Employee wellness events or activities. Finally, current law specifies that
an employer is not liable for compensation when an employee sustains an injury
while engaging in a program designed to improve the employee’s physical
well-being, if participation in the program is voluntary and uncompensated.y This
bill extents that exception to exclude from coverage injuries sustained while an
employee is engaging in an event or activity, as well as a program, designed to
improve the employee’s physical well-being.

~———""""For further information see the state and local fiscal estimate, which will be

printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
X

SECTION 1. 20.445 (1) (ha) of the statutes is renumbered 20.445 (1) (ra) and

amended to read:
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SEcTION 1

4

20.445 (1) (ra) Worker's compensation operations.~The fund: administration.

From the worker’s compensation operations fund, the amounts in the schedule for

the administration of the worker’s compensation program by the department. All
moneys received under ss. 102.28 (2) (b) and 102.75 for the department’s activities
and not appropriated under par. {(hp) @l shall be credited to this appropriation.
From this appropriation, an amount not to exceed $5,000 may be expended each

fiscal year for payment of expenses for travel and research by the council on worker’s

compensation. \><

History: 1971c¢. 125 ss, 156, 522 (1); 1971 c. 211, 215: 1971 ¢c. 228 s. 44; 1971 c. 259; 1973 c. 90, 180, 243, 333; 1975 c. 39, 147, 224, 274, 344; 1975 ¢.
404 ss. 3, 10 (1); 1975 ¢. 405 ss. 3, 11 (1); 1977 . 29, 48, 203, 418; 1979 c. 34 55. 512 to 522, 2102 (25) {a); 1979 c. 189, 221, 309; 1979 . 329 s. 25 (1); 1979
c. 350 ss. 3, 27 (6); 1979 ¢. 353, 355; 1981 c. 20, 36,92, 93, 317, 325, 364: 1983 a. 8; 1983 a. 27 ss. 411 0 425; 1983 a. 98 ss. 1, 31; 1983 a. 192, 384, 388, 410;
1985 a. 17, 29, 153, 313, 332; 1987 a. 27; 1987 a. 38 ss. 2 to 4, 136; 1987 a. 399, 403; 1989 a. 31, 44, 64, 77, 254, 284, 359; 1991 a. 39 ss. 372c, 545r, 545t,
545v, 547, 548, 548g, 548m, 549, 549b, 549¢, 549p; 1991 a. 85, 89, 269, 315; 1993 a. 16, 126, 243, 437, 491; 1995 a. 27 ss. 772mm, 772mn, 776p to 778b, 778L,
778n, 778q, 778v, 7787 to 780m, 781m to 782p, 782y, 841, 842, 849, 850, 854, 855, 858c, 873 to 876, 878, 880, 890 to 896, 962 to 1014c, 9126 (19), 9130 (4);
1995 a. 113 s. 2; 1995 a. 117, 201, 216, 225, 289; 1995 a. 404 ss. 4, 6 t0 8, 10'to 17; 1997 a. 3; 1997 a. 27 ss. 610 to 642m, 722; 1997 a. 35, 38, 39, 105, 112,
191, 235, 236, 237, 252; 1999 a. 9 ss. 270, 458 to 478: 1999 a. 15, 32; 2001 a. 16, 35, 43, 104, 109: 2003 a. 33, 197.

9 SECTION 2. 20.445 (1) (hb) of the statutes is renumbered 20.445 (1) (rb) and
10 amended to read: / g/
{@ 20.445 (1) (rb) Worker's compensation operations fund: contracts. All From the
12 worker’'s compensation operations fund.ﬁ moneys received in coﬁnection with
13 contracts entered into under s. 102.31 (7) for the purpose of carrying out those
14 contracts. ;

15
16
17
18

W

History: 1971 c. 125ss. 156, 522 (1); 1971 ¢. 211, 215; 1971 ¢. 228 5. 44; 1971 <. 259; 1973 ¢. 90, 180, 243, 333; 1975 c. 39, 147, 224, 274, 344; 1975 c.
404 ss. 3, 10 (1); 1975 ¢. 405 ss. 3, 11 (1); 1977 c. 29, 48, 203, 418; 1979 ¢. 34 ss. 512 to 522, 2102 (25) (&); 1979 c. 189, 221, 309; 1979 ¢. 329 s. 25 (1); 1979
¢. 350 ss. 3, 27 (6); 1979 c. 353, 355; 1981 <. 20, 36, 92, 93, 317, 325, 364; 1983 a. 8; 1983 a. 27 ss. 411 to 425; 1983 a. 98 ss. 1, 31; 1983 a. 192, 384, 388, 410;
1985a. 17, 29, 153, 313, 332; 1987 a. 27; 1987 a. 38 ss. 2 to 4, 136; 1987 a. 399, 403; 1989 a. 31, 44, 64,77, 254, 284, 359; 1991 a. 39 ss. 372c, 545r, 545t,
545v, 547, 548, 548g, 548m, 549, 549b, 5497g, 549p; 1991 a. 85, 89, 269, 315; 1993 a. 16,126, 243,437, 491; 1995 a. 27 ss. 772mm, 772mn, 776p to 778b, 7T78L,
778n, 778q, 778v, 778z to 780m, 781m to 2%), 782y, 841, 842, 849, 850, 854, 855, 858, 873 to 876, 878, 880, 890 to 896, 962 to 1014c, 9126 (19), 9130 (4);
1995 a. 113 s. 2t; 1995 a. 117, 201, 216, 225, 289; 1995 a. 404 55, 4, 6 t0 8, 10'to 17; 1997 a. 3; 1997 a. 27 ss. 610 to 642m, 722; 1997 a. 35, 38, 39, 105, 112,
191, 235, 236, 237, 252; 1999 a. 9 5s. 270, 458 to 478; 1999 a. 15, 32; 2001 a, 16, 35, 43, 104, 109: 2003 a. 33, 197.

SECTION 3. 20.445 (1) (hp) of the statutes is renumbered 20.445 (1) (rp) and
amended to read: /

20.445 (1) (rp) Uninsured Worker's compensation operations fund: uninsured

employers program; administration. From the meneys received-under-s.102.75




3
4
@ work injury supplemental benefit fund under ss. 102.35 (1), m‘ 7. 102.49 and,
4

10
11
12
13
14
15
16
17
18
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worker’s compensation operations fund, the amounts in the schedule for the

SecTION 3

administration of ss. 102.28 (4) and 102.80 to 102.89.

History: 1971 c. 125 ss. 156, 522 (1); 1971 c. 211, 215; 1971 c. 228 5. 44; 1971 ¢. 259; 1973 ¢. 90, 180, 243, 333; 1975 c. 39, 147, 224, 274, 344; 1975 c.
404 ss. 3, 10 (1); 1975 ¢. 405 ss. 3, 11 (1); 1977 c. 29, 48, 203, 418; 1979 ¢. 34 ss. 512 to 6522, 2102 (25) (&); 1979 ¢. 189, 221, 309; 1979 ¢. 329 5. 25 (1); 1979
¢. 350 ss. 3, 27 (B); 1979 c. 353, 355; 1981 c. 20, 36, 92, 93, 317, 325, 364; 1983 a. 8; 1083 a. 27 ss. 411 to 425; 1983 a. 88 ss. 1, 31; 1983 a. 192, 384, 388, 410;
1985 a. 17, 29, 153, 313, 332: 1987 a. 27, 1987 a. 38 ss. 2 to 4, 136; 1987 a. 399, 403; 1989 a. 31, 44, 64, 77, 254, 284, 359; 1991 a. 39 ss. 372c, 545r, 545t,
546v, 547, 548, 548g, 548m, 549, 549b, 549g, 549p; 1991 a. 85, 89, 269, 315; 1993 a. 16, 126, 243, 437, 491: 1995 a. 27 ss. 772mm, 772mn, 776p to 778b, 778L,
778n, T78q, 778v, 778z to 780m, 781m to 782p, 782u, 841, 842, 849, 850, 854, 855, 858c¢, 873 t0 876, 878, 880, 890 to 896, 962 to 1014c, 9126 (19), 9130 (4);
1995 a. 113 5. 2t; 1995 a. 117, 201, 216, 225, 589; 1995 a. 404 ss. 4, 6t0 8, 10 to 17; 1997 a. 3; 1997 a. 27 ss, 610 to 642m, 722; 1997 a. 35, 38, 39, 105, 112,
191, 235, 236, 237, 252; 1989 a. 9 55. 270, 458 to 478; 1999 a, 15, 32; 2001 a. 16, 35, 43, 104, 109: 2003 a. 33, 197. .

SECTION 4. 20.445 (1) (t) of the statutes is amended to read:

aid into the

A

102.59, 102.60. and 102.75/;2), to be used for the discharge of liabilities payable

under ss. 102.44 (1), 102.49, 102.59, 102.63, 102.65){(2)1 and 102.66.

History: 1971 c. 125 ss. 156, 522 (1); 1971 c. 211, 215; 1971 ¢. 228 5. 44; 1971 ¢. 259; 1973 ¢. 90, 180, 243, 333; 1975 c. 39, 147, 224, 274, 344; 1975 c.
404 ss. 3,10 (1); 1975 ¢. 405 ss. 3, 11 (1); 1977 c. 29, 48, 203, 418; 1979 ¢. 34 ss. 512 to 522, 2102 (25) (a); 1979 ¢. 189, 221, 309; 1979 ¢. 329 s. 25 (1); 1979
¢. 350 ss, 3, 27 (6); 1979 ¢, 353, 355; 1981 c. 20, 36, 92, 93, 317, 325, 364; 1983 a, 8; 1983 a, 27 ss. 411 to 425, 1983 a. 98 ss. 1, 31; 1983 a. 192, 384, 388, 410;
1985 a. 17, 29, 153, 313, 332; 1987 a. 27; 1987 a. 38 ss. 2 to 4, 136; 1987 a. 399, 403: 1989 a. 31, 44, 64, 77, 254, 284, 359; 1991 a. 39 ss. 372¢, 545r, 545¢,
545v, 547, 548, 548¢, 548m, 549, 549b, 549g, 549p; 1991 a. 85, 89, 269, 315: 1993 a. 16, 126, 243,437, 491; 1995 a. 27 ss. 772mm, 772mn, 776p to 778b, 778L,
778n, T78q, 778v, 7782 to 780m, 781m to 7825), 82u, 841, 842, 849, 850, 854, 855, 858¢, 873 to 876, 878, 880, 890 to 896, 962 to 1014c, 9126 (19), 9130 (4);
1995 a. 113 s. 2t; 1995 a. 117, 201, 216, 225, 289; 1995 a. 404 ss, 4, 6 to 8, 10'to 17; 1997 a. 3; 1997 a. 27 ss. 610 to 642m, 722; 1997 a. 35, 38, 39, 105, 112,
191, 235, 236, 237, 252; 1999 a. 9'ss. 270, 458 to 478; 1999 a. 15, 32: 2001 a. 16, 35, 43, 104, 109; 2003 a. 33, 197.

SECTION 5. 25.17 (1) (zd) of the statutes is created to read: *\/

25.17 (1) (zd) Worker's compensation operations fund (s. 102.75).

SECTION 6. 102.03 (1) (c) 3. of the statutes is amended to read:

102.03 (1) (c) 3. An employee is not performing service growing out of and
incidental to his or her employment while going to or from employment in a private
or group or employer-sponsored car pool, van pool, commuter bus service, or other
ride-sharing program in which the employee participates voluntarily and the sole
purpose of which is the mass transportation of employees to and from employment.

An employee is not performing service growing out of and incidental to employment

while engaging in a program, event, or activity designed to improve the ghysical
v

well-being of the employee, whether or not the program, event, or activity is located




LRB-3474/?

2005 — 2006 Legislature - 11 - CMM. - -
SECTION 6
v’
1 on the employer’s premises, if participation in the program, event. or activity is
2 voluntary and the employee receives no compensation for participation. |/

History: 1971 c. 148, 307, 324; 1975 c. 147 ss. 15, 54; 1977 c. 195, 272, 418; 1979 c. 278; 1981 c. 92; 1983 a. 98; 1985 a. 83; 1993 a. 49, 370, 490, 492.
SECTION 7. 102.04 (2m) of the statutes is amended to read:

4 102.04 (2m) A temporary help agency is the employer of an employee whom
5 the temporary help agency has placed with or leased to another employer that
6 compensates the temporary help agency for the employee’s services. A temporary

7 help agency is liable under s. 102.03 for all compensation and otherxgayments

8 payable under this chapter to or with respect to that employee, including any

9 payments required under s. 102.16 (3), 102.18 (1) (b) or (bp), 102.22 (1), 102.35 (3),

10 102.57, or 102.60. Except as permitted under s. 102.29, a temporary help agency may
11 not seek or receive reimbursement from another employer for any payments made
12 as a result of that liability.

13 ""Snction 8. 102,11 (1) (intro) of the statutes is amended o read:

14 102.11 (1) (intro) The average weekly earnings for temporary disability,
15 permanent total disability, or death benefits for injury in each calendar year on or
16 after January 1, 1982, shall be not less than $30 nor more than the wage rate that

the state’s average weekly

@ results in a maximum compensation rate of H@‘}%{;f
18 earnings as determined under s. 108.05 as of June 30 of the previous year-except-that
19
20
21
22

23 previous-year. The average weekly earnings for permanent partial disability shall

24 be not less than $30 and, for permanent partial disability for injuries occurring on
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@ or after @OOZ /"and before January 1, 2003 2007, not more than $318
4

$378, resulting in a maximum compensation rate of $212 $25%/, for permanent

4

2

3 partial disability for injuries occurring on or after January 1, 2003 2007, and before
v

4 January 1, 2004 2008, not more than $333 $393, resulting in a maximum

compensation rate of $222 $262,%0r permanent partial disability for injuries

v
occurring on or after January 1, 2004 2008, and before January 1, 2005 2009, not

5
6

v
7 more than $348 $408, resulting in a maximum compensation rate of $232 $272, and,
8 for permanent partial disability for injuries occurring on or after J anuary 1, 2005
9

4
2009, and before January 1, 2006 2010, not more than $363 $423, resulting in a

10 maximum compensation rate of $242 $282. Between such limits the average weekly

{ so Y %%"’%&2 rytar 2o @ v 3 e "*% L ‘ . -
. ‘ 3 e YRR e L8 o T
11 earnings shall be determined as follows; ™ v e e

\%“*“‘-"%5 3 %x "\’%‘ﬁﬁ wk’xng Gem ‘X\i -
X R B S I,

History: 1971 c. 148; 1973 c. 150; 1975 c. 147; 1977 c. 195; 1979 c. 278; 1981 c. 92,4983 a. 98; 1985 a. 83; 1987 a. 179; 1989 a. 64; 1991 a. 85, 1603 . =
81, 492; 1995 a. 117; 1997 a. 38, 253; 2001 a. 37, 107.

12 SECTION 9. 102.13 (2) (c) of the statutgs is created to read:

13 102.13 (2) (¢) If an injured employee has a period of temporary disability that

: v
@ exceeds 3 weeks or a permanent disabilitythe department may by rule require the

15 insurer or self-insured employer to submit to the department a final report of the
16 employee’s treating practitioner. A treating practitioner may charge a reasonable fee
17 for the completion of the final report, but may not require prepayment of that fee.&;f
18 An insurer or self-insured employer that disputes the reasonableness of a fee
19 charged for the completion of a treatment practitioner’s fin?l report may submit that
20 dispute to the department for resolution under s. 102.16 (2).

21 SECTION 10. 102.16 (1m) (b) of the statutes is amended to read:

22 102.16 (1m) (b) If an insurer or self-insured employer concedes by compromise
23 under sub. (1) or stipulation under s. 102.18 (1) (a) that the insurer or self-insured

24 employer is liable under this chapter for any treatment provided to an injured
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1 employee by a health service provider, but disputes the necessity of the treatment,

2 the department may include in its order confirming the compromise or stipulation
3 a determination as to the necessity of the treatment or the department may notify,
4 or direct the insurer or self-insured employer to notify, the health service provider
5 under sub. (2m) (b) that the necessity of the treatment is in dispute. The department

6 shall apply the standards promulgated under sub.t/(;m) (g) in determining necessity

7 of treatment under this parag\i/‘/aph.

History: 1975c. 147, 200; 1977 c. 195; 1981 c. 92, 314; 1983 a. 98; 1985 a. 83; 1989 a. 64; 1991 a. 85; 1993 a. 81; 1995 a. 117; 1997 a. 38; 1999 a. 14, 185;

8 oot 0 aégCTION 11. 102.16 (2m) (c) of the statutes is amended to read:
9 102.16 (2m) (c) Before determining under this subsection the necessity of
10 treatment provided for an injured employee who claims benefits under this chapter,
11 the department shall obtain a written opinion on the necessity of the treatment in
12 dispute from an expert selected by the department. Before determining under sub.
| 13 (Im) (b) or s. 102.18 (1) (bg) 2. the necessity of treatrhent provided for an injured
% 14 employee who claims benefits under this chapter, the department may, but is not
15 required to, obtain such an expert opinion. To qualify as an expert, a person must
16 be licensed to practice the same health care profession as the individual health
17 service provider whose treatment is under review and must either be performing
18 services for an impartial health care services review organization or be a member of
19 an independent panel of experts esgablished by the department under par. (f). The
20 standards promulgated under Dar.v(g) shall be applied by an expert in rendering an

21 opinion as to necessity of treatment under this paragraph and by the department in

22 determining necessity of treatment under this paraarap{: The department shall
23 adopt the written opinion of the expert as the department's determination on the

24 issues covered in the written opinion, unless the health service provider or the
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1 insurer or self-insured employer present clear and convincing written evidence that

2 the expert’s opinion is in error.

History: 1975 c. 147, 200; 1977 c. 195; 1981 c. 92, 314; 1983 a. 98; 1985 a. 83: 1989 a. 64: 1991 a. 85§1993 a. 81; 1995 a. 117; 1997 a. 38; 1999 a. 14, 185;
2001 a. 37; 2003 a. 144, i

3 SECTION 12. 102.16 (2m) (g) of the statutes is ggﬁ'nended to read:
4 102.16 (2m) (g) The department shall promulgate rules establishing
5 procedures and requirements for the necessity of |treatment dispute resolution

process under this subsection, including rules setting the fees under par. (f) and rules

establishing standards for determining the necessity of treatment provided to an

6

7

8 injured emnlovee.JThe rules establishing thosi standards shall, to the greatest
@ extent possible, be consistent with Minnesotavﬁlés 5221.6010 to 5221.8500, as
@

amended to January 1, ZOOG.V/ Before amending the rules establishing those

11 standards, the department shall establish an advisory committee under s, 227.13

12 composed of health care providers providing treatment under s. 102.42 to advise the
13 department and the council on worker’s compensation and to assist the department
14 in the drafting of those amended rules.

15 Cross Reference: Cross Reference: Cross Reference: See also s’DWD 80.73, Wis. adm. code.Cross Reference:
History: 1975 c. 147, 200; 1977 c. 195; 1981 ¢, 92, 314; 1983 a. 98; 1985.a. 83; 1989 a. 64; 1991 a. 85; 1993 a. 81; 1995 2, 117; 1997 a. 38; 1999 a. 14, 185;
2001 a. 37; 2003 a. 144.

16 SECTION 13. 102.17 (1) (d) 4. of the statutes is created to read:

17 102.17 (1) (d) 4. Areport or record described in subd. 1., 2., or 3. that is admitted
18 or received into evidence by the department constitutes substantial evidence under
19 S. 102.23%; as to the matter contained in the report or record. \,/

20 SECTION 14. 102.17 (1) (h) of the statutes is amended to read:

21 102.17 (1) (h) The contents of certified reports of investigation, made by
22 industrial safety specialists who are employed, contracted, or otherwise secured by
23 the department and available for cross—examination, served upon the parties 15

24 days prior to hearing, shall constitute prima facie evidence as to matter contained
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in those reports. A report described in this paragraph that is admitted or received
A

into evidence by the department constitutes substantial evidence under s. 102.23 (6)

as to the matter contained in the report. \/

History: 1971 c. 148; 1971 ¢. 213 s, 5; 1973 ¢. 150, 282; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 c. 147 ss. 20, 54; 1975 ¢. 199, 200; 1977 . 29,
195, 273; 1979 c. 278; 1981 ¢. 92, 314; 1981 ¢. 317 5, 2202; 1981 ¢. 380; 1981 ¢. 391 5. 211; 1985 a. 83; 1989 a. 64, 139, 359; 1991 a. 85; 1993 a. 81, 492; 1995
a. 27, 117; 1997 a. 38, 191, 237; 1999 a, 9; 2001 a. 37; 2003 a. 144.

SECTION 15. 102.17 (4) of the statutes is amended to read:
4
/
102.17 (4) The Excepti’:s*?’i"ovided in this subsection, the right of an employee,

the employee’s legal representative, or a dependent to proceed under this section
shall not extend beyond 12 years from the date of the injury or death or from the date
that compensation, other than treatment or burial expenses, was last paid, or would
have been last payable if no advancement were made, whichever date is latest. In the
case of occupational disease;; a traumatic injury resulting in the loss or total
impairment of a hand or any part of the rest of the arm proximal to the hand or of
a foot or any part of the rest of the leg proximal to the foot, any loss of vision, or any
permanent brain injury;; or any a traumatic injury causing the need for an artificial '
spinal disc or a total or partial knee or hip replacement, there shall be no statute of

i
limitations, except that benefits or treatment expense for an occupational disease

becoming due after 12 years from the date of injury or death or last payment of
compensation shall be paid from the work injury supplemental benefit fund under

s. 102.65 and in the manner provided in s. 102.66 and benefits or treatment expense

for a traumatic injury becoming due after 12 years from that date shall be paid by
/
Y

the employer or insurer. Payment of wages by the employer during disability or

absence from work to obtain treatment shall be deemed payment of compensation for
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1 the purpose of this section if the employer knew of the employee's condition and its

2 alleged relation to the employment.

History: 1971 c.148;1971¢. 213 s, 5; 1973 c. 150, 282; Sup. Ct. Ovder, 67 Wis. 2d 585, 774 (1975); 1975 ¢. 147 ss. 20, 54: 1975 c. 199, 200; 1977 ¢. 29,
195,273, 1979 c. 278; 1981 ¢. 92, 314; 1981 ¢. 317 5. 2202; 1981 c. 380; 1981 ¢, 391 s, 211; 1985 a. 83; 1989 a. 64, 139, 359: 1991 a. 85; 1993 a. 81, 492; 1995
a. 27,117, 1997 a. 38, 191, 237; 1999 a. 9: 2001 a. 37; 2003 a. 144.

3 SECTION 16. 102.18 (1) (bg) 2. of the statutes is amended to read:
4 102.18 (1) (bg) 2. If the department finds under par. (b) that an employer or
5 insurance carrier is liable under this chapter for any treatment provided to an
6 injured employee by a health service provider, but that the necessity of the treatment
7 is in dispute, the department may include in its order under par. (b) a determination
8 as to the necessity of the treatment or the department may notify, or direct the
9 employer or insurance carrier to notify, the health service provider under s. 102.16
10 (2m) (b) that the necessity of the treatment is in dispute. The department shall apply

11 the standards promulgated unger s. 102.16 (Zm)ij/(/g! in _determining necessity of
¥
12 treatment under this paragraph.

History: 1971 ¢. 148, 1973 ¢, 150;.1975 ¢. 147;/1977 ¢. 29, 195; 1979 c. 89, 278, 355; 1981 c. 92; 1983 a. 98:'1985 a. 831987 a. 179; 1989 a. 64; 1997 a.
38; 1999 a. 14; 2001 a. 37; 2003 a. 144. -

13 SECTION 17. 102.18 (1) (bp) of the statutes is amended to read:

14 102.18 (1) (bp)

15 employee-if-it If the departmentvc/ietermines that the employer's-er—insurance
16 earrier's-suspension-of—termination-of-er-failure employer or insurance carrier
17 suspended, terminated, or failedi(; make payments or failure failed ;/ report an
18 injury resulted-from as a result of malice or bad faith, the department may include
19 a penalty in an award to an employee for each event or occurrence of malice or bad
20 ﬁagkff This penalty is the exclusive remedy against an employer or insurance carrier
21 for malice or bad faith. If this penalty is imposed for an event or occurrence of malice
22 or bad faith that causes a payment that is due an injured employee to be delayed in

s v
@ violation of s. 102.22 (1) gy/Overfitie-in viul: B2 . {
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@ just, not to exceed the lesser of 288%}{;)f total compensation due or $15,000 $30,000

4 for each event or occurrence of malice or bad faith. The department may assess the
5 penalty against the employer, the insurance carrier or both. Neither the employer
6 nor the insurance carrier is liable to reimburse the other for the penalty amount. The
7 department may, by rule, define actions which demonstrate malice or bad faith.

History: 1971 c. 148; 1973 ¢. 150: 1975 c. 147; 1977 c. 29, 195; 1979 c. 89, 278, 355; 1981 c. 92; 1983 a. 98; 1985 a. 83; 1987 a. 179; 1989 a. 64; 1997 a,
38; 1999 a. 14; 2001 a. 37; 2003 a. 144.

8 SEcTION 18. 102.23 (5) of the statutes is amended to read:

9 102.23 (5) The-commencement-of When an action for review shall-net relieve
10 the-employer-from-paying compensation-as-directed,-when-such action involves only
11 the question of liability as between the employer and one or more insurance
12 companies or as between several insurance companies, a party that has been ordered
13 by the department, the commission, or a court to pay compensation is not relieved

14 from paying compensation as ordered. \/

History: 1973 ¢. 150; 1975 ¢. 199; Sup. Ct. Order, 73 Wis. 2d xxxi (1976); 1977 c. 29; 1977 c. 187 ss. 59, 135; 1977 c. 195, 272, 447: Sup. Ct. Order, 83
Wis. 2d xiii (1978); 1979 c. 278; 1981 c. 390 s. 252; 1983 a. 98, 122, 538; 1985 a. 83; 1997 a. 187 2001 a, 37.

15 SECTION 19. 102.28 (8) of the statutes is amended to read:

16 . 102.28 (8) SELF-INSURED EMPLOYERS LIABILITY FUND. The moneys paid into the

17 state treasury under sub. (7), together with au&ac‘gged interest, shall constitute % shike
@ separate nonlapsible fund designated as the gelf-insured employers Iia?ility fundé.

19 Moneys in the fund may be expended only as provided in s. 20.445 ( IF(S) and may

20 not be used for an other purpose of the state. Xf/

History: 1973 c. 150; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1975 ¢. 147 ss. 23, 54; 1975 c. 199; 1877 c. 195 1981 c. 92; 1983 a. 98; 1985 a. 83; 1987
a. 179; 1988 a. 64; 1991 a. 85; 1993 a. 81; 1995 a. 117; 1997 a. 38, 39; 2003 a. 33.

21 SECTION 20. 102.29 (1) of the statutes is amended to read:
22 102.29 (1) The making of a claim for compensation against an employer or

23 compensation insurer for the injury or death of an employee shall not affect the right
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of the employee, the employee’s personal representative, or other person entitled to
bring action, to make claim or maintain an action in tort against any other party for
such injury or death, hereinafter referred to as a 3rd party; nor shall the making of
a claim by any such person against a 3rd party for damages by reason of an injury
to which ss. 102.03 to 102.64 are applicable, or the adjustment of any such claim,
affect the right of the injured employee or the employee’s dependents to recover
compensation. The employer or compensation insurer who shall have paid or is
obligated to pay a lawful claim under this chapter shall have the same right to make
claim or maintain an action in tort against any other party for such injury or death.
If the department pays or is obligated to pay a claim under s. 102.81 (1), the
department shall also have the right to maintain an action in tort against any other
party for the employee’s injury or death. However, each shall give to the other
reasonable notice and opportunity to join in the making of such claim or the
instituting of an action and to be represented by counsel. If a party entitled to notice
cannot be found, the department shall become the agent of such party for the giving
of a notice as required in this subsection and the notice, when given to the
department, shall include an affidavit setting forth the facts, including the steps
taken to locate such party. Each shall have an equal voice in the prosecution of said
claim, and any disputes arising shall be passed upon by the court before whom the
case is pending, and if no action is pending, then by a court of record or by the
department. If notice is given as provided in this subsection, the liability of the
tort—feasor shall be determined as to all parties having a right to make claim, and
irrespective of whether or not all parties join in prosecuting such claim, the proceeds
of such claim shall be divided as follows: After deducting the reasonable cost of

collection, one-third of the remainder shall in any event be paid to the injured
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@ 102.31 (2m) (a) A professional employer organizationythat enters into an

20
21
22
23
24

2005 — 2006 Legislature ~19- oA
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employee or the employee’s personal representative or other person entitled to bring
action. Out of the balance remaining, the employer, insurance carrier, or, if
applicable, uninsured employers fund shall be reimbursed for all payments made by

it, or which it may be obligated to make in the future, under this chapter, except that
/

it shall not be reimbursed for any payments ef%neﬁeaseé—emqqﬁensagen{nade or to
be made under s. 102.18 (1) (bp), 102.22, 102.35 (3), 102.57%1" 102.60. Any balance
remaining shall be paid to the employee or the employee’s personal representative
or other person entitled to bring action. If both the employee or the employee’s
personal representative or other person entitled to bring action, and the employer,
compensation insurer, or department, join in the pressing of said claim and are
represented by counsel, the attorneys’ fees allowed as a part of the costs of collection
shall be, unless otherwise agreed upon, divided between such attorneys as directed
by the court or by the department. A settlement of any 3rd party claim shall be void

unless said settlement and the distribution of the proceeds thereof is approved by the

court before whom the action is pendmg and if no action is pending, then by a court

s B, g Ek w‘zx )ﬁm«:}
of record or by the departme;i;/ \ Jet Weagwn 3 Sesemize e

History: 1975 c. 147 ss, 24, 54; 1977 c. 195; 1979 c. 323%. 33; 1981 ¢, 92; 1985 a. 83 5. 44; 1985 a. 332 s. 258; 1987 a. 179; 1989 a. 64; 1995 a. 117, 289,
1997 a. 38, 1999 4. 9, 14; 2001 a. 16, 37; 2003 a. 144.

SecTION 21. 102.31 (Zm)g of the statutes is created toyead:

%

v
working days after the effective date of the agreement, a report disclosing the

\
!
employee leasing agreement with a client shall submit to the department, within 10 §
/
/
g;‘

information as the department prescribes.\/ The notification shall be on a form

identity of the client, the effective date of the leasing agreement, and such other

prescribed by the department and shall include all of the following information: / 4
Va

1. The name and mailing address of the professional employer organizatio p /}
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2. The name and mailing address of the profe

worker’s compensation insurance carrie‘%\/j

3. The names and mailing addresses of all clients of the professional employer

5 e Qm%%@g ‘\j@.gw\ﬁg aééa«’ngﬂ&}\,&g ~ “\Wgﬂz‘“")\{‘w«w)

(b) If a professional employer organization‘;\and client interd to terminate an

employee leasing agreement, the professional employer organizatioryshall notify the
department no later than 30 days prior to the termination date of the leasing
agreement. The notification to the department shall be on a form prescribed by the
department. \/

SECTION 22. 102.31 (7) of the statutes is amended to read:

102.31 (7) If the department by one or more written orders specifically consents
to the issuance of one or more contracts covering only the liability incurred on a
construction project and if the construction project owner designates the insurance
carrier and pays for each such contract, the construction project owner shall
reimburse the department for all costs incurred by the department in issuing the
written orders and in ensuring minimum confusion and maximum safety on the

construction project. All moneys received under this subsection shall be deposited

in the worker’s compensatlon operations fund and credited to the aopronrlatlon

account under s. 20.445 ( I)Wrb)

History: 1971 c. 260, 307; 1975 c. 39; 1975 c. 147 ss. 26, 54; 1975 c. 199 371; 1977 ¢. 29, 195: 1979 ¢. 278; 1981 c. 92: 1983 a. 189 5. 329 (25); 1985 a.

29, 83; 1987 a. 179; 1989 a. 64, 332; 1993 a. 81, 112; 2001 a. 37; 2003 a. 144

20
21
22
23
24

SECTION 23. 102.32 (6) (b) of the statutes is amended to read:

102.32 (6) (b) Subject to par. (d), if the employer or the employer’s insurer
concedes liability for an injury that results in permanent disability and if the extent
of the permanent disability can be determined based on a minimum permanent

disability rating promulgated by the department by rule, compensation for
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1 permanent disability shall begin within 30 days after the end of the employee’s
2 healing period or the date on which compensation for temporary disability ends due
3 to the employee’s return to work, whichever is earlier.vl

History: 1977 ¢, 195; 1979 ¢, 278; 1983 a. 98, 368, 538; 1991 a. 221; 1993 a. 492; 2001 a. 37; 2003 a. 144.

4 SECTION 24. 102.32 (6m) of the statutes is amended to read:
5 102.32 (6m) The department may direct an advance on a payment of unaccrued
6 compensation for permanent disability or death benefits if the department
7 determines that the advance payment is in the best interest of the injured employee
8 or the employee’s dependents. In directing the advance, the department shall give
9 the employer or the employer’s insurer an interest credit against its liability. The
71 percesip,
er credit shall be computed at 7%= }{An injured employee or dependent may receive no
@E more than 3 advance payments per calendar year:* g‘ﬁé@i
T T SECTION 25. 102,33 (2) (a) of the statutes is amended to read:
13 102.33 (2) (a) Except as provided in pars. (b) and (c), the records of the
| 14 department, and the records of the commissioan elated to the administration of this
15 chapter are subject to inspection and copying under s. 19.35 (1).
16 SECTION 26. 10233 () (b) (intro) of the statutes is amended to read:
17 102.33 (2) (b) (intro.) Netwithstanding par—(a) Except as provided in this
18 paragraph and p_ar.?/(d ), a record maintained by the department or by the commission -
19 that reveals the identity of an employee who claims worker's compensation benefits,
20 the nature of the employee’s claimed injury, the employee’s past or present medical
21 condition, the extent of the employee’s disability, 9{ the amount, type; or duration of
22 benefits paid to the employee or and a record maintained by the department that
23 reveals any financial information provided to the department by a self-insured

24 employer or by an applicant for exemption under s. 102.28 (2) (b) is are confidential
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and not open to public inspection or copying under s. 19.35 (1). The department or
commission may deny a request made under s. 19.35 (1) or, subject to s. 102.17 (2m)
and (2s), refuse to honor a subpoena issued by an attorney of record in a civil or
criminal action or special proceeding to inspect and copy a record that is confidential

under this paragraph, unless one of the following applies:

History: 1975 c. 147 s. 54; 1989 a. 64; 1991 a, 85; 1995 a. 117; 1997 a. 191, 237, 2001 a. 37, 107.
SEcTION 27. 102.33 (2) (b) 1. of the statutes is amended to read:

102.33 (2) (b) 1. The requester is the employee who is the subject of the record
or an attorney or authorized agent of that employee. An attorney or authorized agent
of an employee who is the subject of a record shall provide a written authorization
for inspection and copying from the employee if requested by the department or the

commission.

History: 1975 . 147 5. 54; 1989 a. 64; 1991 a. 85; 1995 a, 117; 1997 a. 191, 237; 2001 a. 37, 107.

SECTION 28. 102.33 (2) (b) 2. of the statutes is amended to read:

102.33 (2) (b) 2. The record that is requested contains confidential information
concerning a worker’s compensation claim and the requester is an insurance carrier
or employer that is a party to any worker’s compensation claim involving the same
employee or an attorney or authorized agent of that insurance carrier or employer,

v

except that the department or the commission is not required to do a random search

of its records and may require the requester to provide the approximate date of the
injury and any other relevant information that would assist the department or the
commission in finding the record requested. An attorney or authorized agent of an
insurance carrier or employer that is a party to an employee’s worker’s compensation
claim shall provide a written authorization for inspection and copying from the

insurance carrier or employer if requested by the department or the commission.

History: 1975, 147 s. 54; 1989 a. 64: 1991 a. 85; 1995 a. 117; 1997 a. 191, 237; 2001 a. 37, 107.
SECTION 29. 102.33 (2) (b) 4. of the statutes is amended to read:

/
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102.33 (2) (b) 4. A court of competent jurisdiction in this state orders the

department or the commission to release the record.

History: 1975c. 147 5. 54; 1989 a. 64; 1991 a. 85; 1995 a, 117; 1997 a. 191, 237; 2001 a. 37, 107.

SECTION 30. 102.33 (2) (c) of the statutes is amended to read:
102.33 (2) (c) Neotwithstanding-par—(a),-a A record maintained by the

department or the commission that contains employer or insurer information

obtained from the Wisconsin compensation rating bureau under s. 102.31 8) or
626.32 (1) (a) is confidential and not open to public inspection or copying under s.
19.35 (1) unless the Wisconsin compensation rating bureau authorizes public

inspection or copying of that information. /

History: 1975 c. 147 5. 54; 1989 a. 64; 1991 a, 85; 1995 a. 117: 1997 a. 191, 237; 2001 a. 37, 107.

SecTION 31. 102.33 (2) (d) of the statutes is created to read:

102.33 (2) (d) 1. In this paragra?h: /

a. "Government unit” has the meaning given in s. 108.02 (17) and also includes
a corresponding unit in the government of another state or a unit of the federal
government. 1/ \//

b. “Institution of higher education” has the meaning given in s. 108.02 (18).

¢. "Nonprofit research organization” means an organization that is exempt
from federal income tax under section 501 (a) of the Internal Revénue Code and

v

whose mission is to engage in research.

2. The department or the commission may release information that is
confidential under par. (b) to a government unit, an institution of higher education,
or a nonprofit research organization for purposes of research and may release
information that is confidential under par. (c) to those persons for that purpose if the
Wisconsin compensation rating bureau authorizes that release. A government unit,

institution of higher education, or nonprofit research organization may not permit
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inspection or disclosure of any information released to it under this ‘sg,ubdivision that
is confidential under par. (b) unless the department or commissiongauthorizes that
inspection or disclosure and may not permit inspection or disclosure of any
information released to it under this subdivision that is confidential under par. (c)
unless the department or commission{ and the Wisconsin compensation rating
bureau, authorize the inspection or disclosure. A government unit, institution of
higher education, or nonprofit research organization that obtains any confidential
information under this subdivision for purposes of research shall provide the results
of that research free of charge to the person that released or authorized the release

v

SEcTION 32. 102.35 (1) of the statutes is amended to read:

of that information.

102.35 (1) Every employer and every insurance company that fails to keep the
records or to make the reports required by this chapter or that knowingly falsifies

such records or makes false reports shall forfeit pay a work injury supplemental
Vi Vv ,
benefit surcharge to the state of not less than $10 nor more than $100 for each
v’

offense. The department may waive or reduce a forfeiture surcharge imposed under

this subsection if the employer or insurance company that violated this subsection

requests a waiver or reduction of the forfeiture surcharge within 45 days after the

v
date on which notice of the forfeiture surcharge is mailed to the employer or

insurance company and shows that the violation was due to mistake or an absence

of information. A surcharge imposed under this subsection is due within 90 davys

after the date on which notice of the surcharge is mailed to the employer or insurance

L
company. Interest shall accrue on amounts that are not paid when due at the rate
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< /1
1 of%@f percent per month. All surcharges and interest payments re@gjved under this
A

2 subsection shall be deposited in the fund established under s. 102.65,

History: 1975 c. 147; 1977 c. 29, 195; 2003 a. 144,
SecTION 33. 102.42 (1m) (title) of the statutes is created to read:

4 102.42 (1m) (title) LIABILITY FOR UNNECESSARY TREATMENT. ‘/

5 SECTION 34. 102.42 (2) (b) of the statutes is amended to read:

6 102.42 (2) (b) The employer is liable for the expense of reasonable travel to
7 obtain treatment at the same rate as is provided for state officers and employees
8 under s. 20.91(; (8). The employer is not liable for the expense of unreasonable travel
9

to obtain treatment. \/

History: 1971 c. 61; 1973 c. 150, 282; 1975 c. 147; 1977 c. 195 ss. 24 to 28, 45; 1977 c. 273; 1979 c. 278; 1981 c. 20: 1987 a. 179; 1989 a. 64; 1995 a. 27
ss. 3743m, 3744, 9130 (4); 1997 a. 3, 38; 1999 a. 9; 2001 a. 37; 2003 a. 144.

10 SECTION 35. 102.425 of the statutes is created to read:

11 102.425 Prescription and nonprescription drug treatment. (1)
12 DEFINITIONS. In this section:

13 (a) “Dispense” has the meaning given in s. 450.01 (7).

14 (b) “Drug” has the meaning given in s. 450.01 (10).

@ (c) “Drug product equivalent” has the meaning given in s. 450.13 (1) [(a). g//
16 (d) “Nonprescription drug product” has the meaning given in s. 450.01 (13m).
17 (e) “Pharmacist” has the meaning given in s. 450.01 95).

18 (f) “Practitioner” has the meaning given in s. 450.01%;(17).

19 (g) “Prescription” has the meaning given in s. 450.01 (19). ;/’

20 (h) “Prescription drug” has the meaning given in s. 450.01 (20).

21 (i) “Prescription order” has the meaning given in s. 450.05(21). ,
22 y (2) P/UBSTITUTION OF DRUG PRODUCT EQUIVALENTS. (a) Except as provided in pari.
23 (bf; and (c), when a drug is prescribed to treat an injury for which an employer or

24 insurer is liable under this chapter, the pharmacist or practitioner dispensing the
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/ /

drug shall substitute a drug product equivalent in place of the prescribed drug if all
of the following apply:

1. In the professional judgment of the dispensing pharmacist or practitioner,
the drug product equivalent is therapeutically equivalent to the prescribed drug. if”

2. The charge for the drug product equivalent is less than the charge for the
prescribed drug. \/f

(b) A pharmacist or practitioner may not substitute a drug product ;quivalent
under par. (a) in place of a prescribed drug if any of the following apply:

1. The prescribed drug is a single—source patented drug for which there is no
drug product equivalent.

2. The prescriber determines that the prescribed drug is medically necessary
and indicates that no substitution may be made for that prescribed drug by writing
on the face of the prescription order or, in the case of a prescription order that is
transmitted electronically, by designating in electronic format the phrase “No
substitutions” or “Dispense as written” or words of similar meaning or the initials
‘NS or DAWGY

(c) Unless par. (b) applies, if an injured employee requests that a specific brand
name drug be used to treat the employee’s injury, the pharmacist or practitioner
dispensing the prescription shall dispense the specific brand name drug as
requested. If a specific brand name drug is dispensed under this paragra\’pfh, the
employer or insurer and the employee shall share the cost of the prescription as
follows:

1. The employer or insurer shall be liable in an amount equal to the average
wholesale price, as determined under sub. (3) (a) 1., of the lowest—priced drug

product equivalent that the pharmacist or practitioner has in stock on the day on /
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Vv

which the brand name drug is dispensed, plus the dispensing fee under sub. (3) (a)
2. and any applicable taxes under sub. (3) (a) 3. that would be payable for that drug
product equivalent.\fr

2. The employee shall be liable in an amount equal to the difference between
the amount for which the employer or insurer is liable under s.ubcljg !1. and an amount
equal to the average wholesale price, as determined under sub. ) (a) l.y/;f the brand
name drug on the day on which the brand name drug is dispensed, plus any
applicable taxes under sub. (3) (a) 3. that are payable for that brand name drug.

(3) LIABILITY OF EMPLOYER ORINSURER. (a) The liability of an employer or insurer
for the cost of a prescription drug dispensed under sub. (2) for outpatient use by an
injured employee is limited to the sum of all of the following:

1. The average wholesale price of the prescription drug as of the date on which
the prescription drug is dispensed, as quoted in the American Druggist Blue Book,

V4

published by Hearst Corporation, Inc’or its successor, or in the Drug Topics ?Eed
Book, published by Medical Economics Company, Inc. or its successor, whichever is
less./

2. A dispensing fee of $3 per prescription order, which shall be payable for all

v

prescription drugs dispensed under sub. (2)'regardless of the location from which the
prescription drug is dispensed, but which shall be payable only to a pharmacist who
dispenses the prescription drug. v
3. Any state or federal taxes that may be applicable to the prescription drug
dispensed. 4
Vv’
(b) In addition to the liability under par. (a), an employer or insurer is also liable

for reimbursement to an injured employee for all out-of-pocket expenses incurred

by the injured employee in obtaining the prescription drug dispensed. v
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(c) A billing statement submitted to an employer or insurer for a prescription
drug dispensed under sub. (2)\416111 include the }q{a‘cional [Yﬁ“ug Qéde number of the
prescription as listed in the Né\tional ‘E/rug ,@(/)de /D/irectory maintained by the federal

food and drug administration and shall state separately the price of the prescription

,!

drug and the dispensing fee."” g/

(4) LiABILITY OF EMPLOYEE. (a) Except as provided in par. (b), a pharmacist or
practitioner who dispenses a prescription drug under sub. (2) to an injured employee
may not collect, or bring an action to collect, from the injured employee a?/y, charge
that is in excess of the liability of the injured employee under sub. (2) (c) 2. or the
liability of the employer or insurer under sub. (3) (aj.

(b) If an employer denies or disputes liability for the cost of a drug prescribed
to an injured employee under sub. (2), the pharmacist or practitioner who dispensed
the drug may collect, or bring an action to collect, from the injured employee the cost
of the prescription drug dispensed, subject to the limitations specified in sub. (3) (a).

(5) NONPRESCRIPTION DRUG PRODUCTS. The liability of an employer or insurer for
the cost of a nonprescription drug product used to treat an injured employee is
limited to the usual and customary charge to the general public for the
nonprescription drug product. E'?/

SECTION 36. 102.43 (9) of the statutes is created to read:

102.43 (9) Temporary disability, during which compensation shall be payable
for loss of earnings, shall include the period during which an employee could return
to a restricted type of work during the healing period, unless any of the following
appl};z

(@) Suitable employment that is within the physical and mental limitations of

the employee is furnished to the employee by the employer or some other employer. v
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For purposes of this paragraph, if the employer or some other employer makes a good
faith offer of suitable employment that is within the physical and mental limitations
of the employee and if the employee refuses without reasonable cause to accept that
offer, the employee is considered to have returned to work as of the date of tY}f offer
at the earnings that the employee would have received but for the refusal. gIn case
of a dispute as to the extent of an employee’s physical or mental limitations or as to
what employment is suitable within those limitations, the employee may file an
application under s. 102.17 and ss. 102.17 to 102.26 shall apply.

(b) The employee’s employment with the employer has been suspended or
terminated due to the employee’s alleged commission of a crime, the circumstances
of which are substantially related to that employment, and the employee has been
charged with the commission of that crime. If the employee is not found guilty of the
crime, compensation for temporary disability shall be payable in full. v

(c) The employee’'s employment with the employer has been suspended or
terminated due to the employee’s violation of the employer’s policy concerning
employee drug use during the period when the employee could return to a restricted
type of work during the healing periodg( Compensation for temporary disability may
be denied under this paraé?aph only if prior to the date of injury the employer's policy
concerning employee drug use was established in writing and regularly enforced by
the employer.

SEcTION 37. 102.44 (1) (intro.) of the statutes is amended to read:

102.44 (1) (intro.) Notwithstanding any other provision of this chapter, every
employee who is receiving compensation under this chapter for permanent total
disability or continuous temporary total disability more than 24 months after the

date of injury resulting from an injury which occurred prior to May-13.-1980 January
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1 1 1986€,/;ha11 receive supplemental benefits which shall be payable in the first

2 instance by the employer or the employer’s insurance carrier, or in the case of

3 benefits payable to an employee under s. 102.66, shall be paid by the department out

4 of the fund created under s. 102.65. These supplemental benefits shall be paid only

5 for weeks of disability occurring after January 1, 1982 ﬁ_&&{and shall continue

6 during the period of such total disability subsequent to that date.

create AR b (p.42)
. BTS00 o [ € 1485 1973 ¢ 1O0AGTS . 147 55, 33,54, 57; 1975 . 100 1977 . 195; 1979 . 278; 1981 . 92 1983 . 98; 1991 a. 85; 1995 a. 17; 2001

7 SEcTION 38. 102.44 (1) (intro.) of the statutes, as affected by 2005 Wisconsin

8 Act .... (this act), is amended to read: \’/

9 102.44 (1) (intro.) Notwithstanding any other provision of this chapter, every
10 employee who is receiving compensation under this chapter for permanent total
11 disability or continuous temporary total disability more than 24 months after the
12 date of injury resulting from an injury which occurred prior to J anuary 1, 1986 1988,
13 shall receive supplemental benefits which shall be payable in the first instance by
14 the employer or the employer’s insurance carrier, or in the case of benefits payable
15 to an employee under s. 102.66, shall be paid by the department out of the fund
16 created under s. 102.65. These supplemental benefits shall be paid only for weeks
17 of disability occurring after January 1, 1988 lQQ_(_) and shall continue during the
18 period of such total disability subsequent to that date.

g!;szgr%': 19471 c. 148; 1973 c. 150; 1975 ¢. 147 ss. 33, 54, 57; 1975 c. 199; 1977 c. 195; 1979 c. 278: 1981 c. 92; 1983 a. 98; 1991 a. 85; 1995 a. 117; 2001
a. 37; 2003 a. 144,

19 SECTION 39. 102.44 (1) (a) of the statutes is amended to read:
20 102.44 (1) (a) If such employee is receiving the maximum weekly benefits in

21 effect at the time of the injury, the supplemental benefit for a week of disability
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History: 1971 c. 148; 1973 c. 150; é;“Sc
a. 37, 2003 a. 144.
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History: 1971 c. 148; 1973 c. 150; 1975 c. 147 ss. 33, 54, 57; 1975 ¢, 199; 1977 c. 195; 1979 c. 278; 1981 c. 92: 1983 a. 98; 1991 a. 85; 1995 a. 117; 2001
a. 37; 2003 a. 144.
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anuaky Jn Aiii,; shall be an amount which when

occurring after March-30,-2004 _

added to the regular benef1t estabhshed for %he case, shall equal $233 $32

3
¥
14? S8. '33 54 57 ; 1975 ¢. 199; 1977c 195 1979 c. 278; 1981 c. 92; 1983 a. 98; 1991 a, 85; 1995 a. 117; 2001 Eg
E
L

SECTION 40. 102. 44 (1) (a) of the statutes, as affected by 2005 Wisconsin Act ..

e as,;sza;\m;k ol 1 qiueﬁﬂ‘;}

(this act), is agfended to read,

102.44 (1) (a) If such employee is receiving the maximum weekly benefits in
effect at the time of the injury, the supplemental benefit for a week of disability

occurring after January 1, ,3@9@ Q? shall be an amount which, when added to the
F’: s, )

i
/
I Xl IR

regular benefit established for the case, shall equal #4329 $&§§;\§ fj

SECTION 41. 102.44 (1) (b) of the statutes is amended to read:

102.44 (1) (b) If such employee is receiving a weekly benefit which is less than
the maximum benefit which was in effect on the date of the injury, the supplemental
benefit for a week of disability occurring after March-306,2004 Jam, | I
be an amount sufficient to bring the total weekly benefits to the same proportion of

$233 $32 as the employee’s weekly benefit bears to the maximum in effect on the

date of injury. &Q@@%&Mé .2\>

History: 1971 c. 148; 1973 ¢. 15071975 c. 147 ss. 33, 54, 57; 1975 c. 199; 1977 . 195; 1979 c. 278; 1981 c. 92; 1983 a. 98; 1991 a. 85; 1995 a. 117; 2001

a. 37, 2003 a. 144.

SECTION 42. 102.44 (1) (b) of the statutes, as affected by 2005 Wisconsin Act ....

(this act), is agmended’ tomg;%j Al oeh CeccedTad

102.44 (1) (b) If such employee is receiving a weekly benefit which is less than
the maximum benefit which was in effect on the date of the injury, the supplemental

benefit for a week of disability occurring after January 1, %@@&é&é{ﬁ shall be an

}» N
amount sufficient to bring the total weekly benefits to the same proportion of %‘%’?

&y
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\3 34 (\as the employee’s weekly benefit bears to the maximum in effect on the date of
2 injury.32 k

Histor%: 1971 c. 148: 1973 c. 150: 1975 c. 147 ss. 33, 54, 57; 1975 ¢. 199; 1977 . 195; 1979 ¢. 278; 1981 c. 92; 1983 a. 98; 1991 a. 85; 1995 a. 117; 2001
a. 37; 2003 a. 144.

SECTION 43. 102.49 (5) (a) of the statutes is amended to read:
4 102.49 (5) (a) In each case of injury resulting in death, the employer or insurer

v
5 shall pay into the state treasury the sum of $10,000 $20,000.

H4istory: 1971 c. 260 s. 92 (4); 1975 c. 147, 199; 1977 c. 195; 1979 ¢. 110's. 60 (13); 1979 ¢. 278, 355: 1985 a. 83; 1991 a. 85; 1993 a. 492; 1997 a. 253; 2003
a. 144.

6 SECTION 44. 102.49 (5) (e) of the statutes is amended to read:
7 102.49 (5) (e) The adjustments in-compensation liabilivtgy provided in ss. 102.57,
8 102.58, and 102.60 do not apply to payments made under this section.

a I]llliz'tory: 1971 ¢. 260 s. 92 (4); 1975 ¢. 147, 199; 1977 c. 195; 1979 c. 110 5. 60 (13); 1979 c. 278, 355; 1985 a. 83; 1991 a. 85; 1993 a. 492; 1997 a. 253; 2003
9 SECTION 45. 102.59 (2) of the statutes is amended to read:

10 102.59 (2) In the case of the loss or of the total impairment of a hand, arm, foot,
11 leg, or eye, the employer shall pay $10,000 $20.000 into the state treasury. The

12 payment shall be made in all such cases regardless of whether the employee or the

13 employee’s dependent or personal representative commences action against a 3rd

14 party as provided in s. 102.29.

History: 1971 c. 148; 1971 c. 260 5. 92 (4); 1973 ¢. 150; 1975 ¢, 147; 1977 c. 195; 1981 c. 92; 1985 a. 83, 173; 1987 a. 179; 2001 a. 37, 2003 a. 144,
SECTION 46. 102.60 (title) of the statutes is amended to read:

5

(¥ Yoo qucviver, o

16 102.60 (title) Minor illegally employed; compensation. \ The wons //
History: 1975 c. 147 s. 57; 1975 c. 199; 1977 c. 29, 195, 1/ e

intro.) of the statutes is renumbered 102.60 (1

e ) (intro.) \‘i

/ A g & : - ) % . » # e
18 and amended to read: { By 2hh wender M9 (k) B Vo walaer )

19 102.60 (1m) (intro.) When the injury is sustained b%l{l minor

17 SECTION 47. 102.60

s

Fesd

'7 legally

e : i . N .
_0> employed, the employer, in addition to paying compensatioty and death benefit

21 shall be-as-follows pay the following amounts into the state treasury, for deposit in
v~

22 the fund established under s. 102.65:

History: 1975 c¢. 147 s. 57; 1975 ¢. 199; 1977 ¢. 29, 195.
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SECTION 48. 102.60 (1) of the statutes is renumbered 102.60 (1m) (@) and

amended to read:

v’
102.60 (1m) (a) Peuble An amount equal to the amount otherwise recoverable

by the injured employee, but not to exceed $7.500, if the injured employee is a minor
A

of permit age; and at the time of the injury is employed, required, suffered, or

permitted to work without a written permit issued pursuant to under ch. 103, except

History: 1975 c. 147 s..57; 1975 ¢. 199: 1977 c. 29, 195. bl\/j

SECTION 49. 102.60 (2) of the statutes is renumbered 102.60 (Im) (b) and

/
as provided in sub.{2) pars. (b) to (d) v

amended to read:
V/’
102.60 (Im) (b) Treble An amount equal to double the amount etherwise

recoverable by the injured employee, but not to exceed $15,000, if the injured

employee is a minor of permit age; and at the time of the injury is employed, required,
suffered. or permitted to work without a permit in any place of employmf?t or at any
employment in or for which the department acting under autherity-of ch. 103, has

adopted a written resolution providing that permits shall not be issued.

History: 1975 c. 147 s. 57; 1975.¢. 199; 1977 c. 29, 195. i‘/}{

SECTION 50. 102.60 (3) of the statutes is renumbered 102.60 (Im) (c) and

amended to read: ' /
102.60 (1m) (c) TFreble An amount equal to doublé the amount otherwise

recoverable by the injured employee, but not to exceed $15.000, if the injured

e
employee is a minor of permit age; and at the time of the injury is employed, required,
suffered, or permitted to work at prohibited employment.

History: 1975c. 147 s. 57; 1975 c. 199; 1977 c. 29, 195. Q%

SecTION 51. 102.60 (4) of the statutes is renumbered 102.60 (Im) (d) and

amended to read:
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1 102.60 (Im) (d) Treble An amount equal to double the amount etherwise
2 recoverable by the injured employee, but not to exceed $15.000, if the injured
3 employee is a minor under permit age and i{ifllegally employed.

History: 1975 c. 147 s. 57; 1975 ¢, 199; 1977 ¢. 29, 195.
SECTION 52. 102.60 (5) (a) of the statutes is amended to read:

e
102.60 (5) (a) A permit or certificate of age that is unlawfully issued by an

officer specified in ch. 103, or that is unlawfully altered after issuance, without fraud

on the part of the employer, shall be deemed considered a permit within-the

History: 1975 . 147 5.57;1975¢..199; 1977 ¢. 29, 195.
SEcTION 53. 102.60 (5) (b) of the statutes is amended to read:

10 102.60 (5) (b) If the employer is misled in employing a minor illegally because

11 of fraudulent written evidence of age presented by the minor, the inereased

12

13 paid-into-the fund-established-by-s.-102.65 employer is not required to pay the
; 14 amounts specified in sub. (1m). |

History: 1975 c. 147 s. 57; 1975 ¢, 199; 1977 c. 29, 195. \/\(\"
SECTION 54. 102.60 (6) of the statutes is amended to read:

16 102.60 (6) If the amount recoverable under-this-section by a minor employee
v
17 for temporary disability shall-be is less than the actual loss of wage sustained by the
e
18 minor employee, then liability shall exist for such that loss of wage.

History: 1975 c. 147 s. 57; 1975 c. 199; 1977 ¢. 29, 195.
SECTION 55. 102.60 (7) of the statutes is amended to read:

v
20 102.60 (7) Subsections-{1)-te-(6)-shall This section does not apply to employees

21 an employee, as defined in s. 102.07 (6). if the agency or publisher shall-establish

22 establishes by affirmative proof that at the time of the injury t?pemployee was not
23 employed with the actual or constructive knowledge of such the agency or publisher.

History: 1975c. 147 s. 57; 1975 ¢. 199; 1977 ¢. 29, 195.
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1 SECTION 56. 102.60 (8) of the statutes is amended to read:
2 102.60 (8) This section shall _dg;;;t apply to liability arising under s. 102.06
3 unless the employer sought to be charged knew or should have known that the minor
4 was illegally employed by the contractor or subcontractor.

History: 1975c. 147 s. 57, 1975 c. 199: 1977 c. 29, 195, E\;{ .
SECTION 57. 102.60 (9) of the statutes is repealed.'—"

6 SECTION 58. 102.61 (1) of the statutes is amended to read:
. .

7 102.61 (1) Subject to subj (1g) gnd (Im) ,v an employee who is entitled to receive

8 and has received compensation under this chapterjfand who is entitled to and is

9 receiving instructions under 29 USC 701 to 797b§}as administered by the state in
10 which the employee resides or in which the employee resided at the time of becoming
11 physically disabled,ihall, in addition to other indemnity, be paid the actual and
12 necessary expenses of travel at the same rate as is provided for state officers and
13 employees under s. 20.916 (8) and, if the employee receives instructions elsewhere
14 than at the place of residence, the actual and necessary costs of maintenance, during
15 rehabilitation, subject to the conditions and limitations specified in sub. (1r).
16 SECTION 59. 10261 (1m) (&) of the statutes is amended to read:
17 102.61 (Im) (c) The employer or insurance carrier shall pay the reasonable cost
18 of any services provided for an employee by a private rehabilitation counselor under
19 par. (a) and, subject to the conditions and limitations specified in sub. (1r) (@) to (c)
20 and by rule, if the private rehabilitation counselor determines that rehabilitative
21 training is necessary, the reasonable cost of the rehabilitative training program
22 recommended by that counselor, including the cost of tuition, fees, books, and
23 maintenance, and travel expenses at the same rate as is provided for state officers

24 and employees under s. 20.916 (8). Notwithstanding that the department may




19
20
21
22
23
24

History: 1975 c. 147; 1985 a. 83, 135; 1993 a. 370; 1995 a. 27 ss. 3745, 9126 (19), 9130 (4); 1997 a. 3, 112; 2001 a. 37. \\\ %?\““/
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authorize under s. 102.43 (5) a rehabilitative training program that lasts longer than

80 weeks, a rehabilitative training program that lasts 80 weeks o is.presume -
. W S \3‘6@\% ;%“J;%“‘?g %ﬁwi\ie -; @sﬂééﬁé S~ \"3?.%(3&3

to be reasonable.

SECTION 60. 102.62 of the statutes is amended to read:
102.62 Primary and secondary liability; unchangeable. In case of %%

liability

Q%%
\
undervg. 102.57-er-included-in +/102.60, the liability of the employer shall be %
|
primary and the liability of the insurance carrier shall be secondary. In-case If ;

/

/
proceedings are had before the department for the recovery of such-increased /

compensation-or-i its that liability, the department shall set ;
/

forth in its award the amount and order of liability as herein provided in this section. 5;
: /

Execution shall not be issued against the insurance carrier to satisfy any judgmenf
covering such-inereased-compensation-or-increased death benefits that liabilityinl
execution has first been issued against the employer and has been returnd
unsatisfied as to any part thereof of that liability. Any provision in any insura ce
policy undertaking to guarantee primary liability or to avoid secondary liability o /
TN
void. In-case If the employer shall-have has been adjudged bankrupt; or have has

such-inereased-compensation-or-increased-death-benefits shall-be

made an assignment for the benefit of creditors, or if the employer, other than an
individual, have has gone out of business or have has been dissolved, or if the
employer is a corporation; and its charter have has been forfeited or revoked, the
insurer shall be liable for the payment of-increased compensation-and-death benefits
that liability without judgment or execution against the employer, but without

altering the primary liability of the employer.
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SECTION 61. 102.65 (1) of the statutes is amended to read: ‘V/
102.65 (1) The moneys payalz}e to the state treasury under ss. 102.35 (1),
102.47, 102.49 and, 102.59, and 102.60, together with all accrued interest on those

moneys, and all interest payments received under s. 102.75 (2), shall constitute a

separate

nonlapsible fund designated as the work injury supplemental benefit fund. Moneys

v,
in the fund may be expended only as provided in s. 20.445 (1) (t) and may not be used

for any other purpose of the state.

History: 1975 c. 147 1977 c. 29; 1981 c. 20's. 2202 (28) (a); 1983 a. 98 s. 31; 1989 a. 64; 1991 a. 174; 1995 a. 117.

SECTION 62. 102.66 (1) of the statutes is amended to read:

102.66 (1) In the event that there is an otherwise meritorious claim for

occupational disease, a
a~hand—ep-any-partle-ﬁthewrestmeﬁtheapm-~preximal--tonthe-~hand@pef-amfeot—epany-part
neeﬂ%h&’p%eplagemeag ’

. v
and the claim is barred solely by the statute of limitations under s. 102.17 (4), the

department may, in lieu of worker’s compensation benifits, direct payment from the
work injury supplemental benefit fund under s. 102.65 of such compensation and
such medical expenses as would otherwise be due, based on the date of injury, to or
on behalf of the injured employee. The benefits shall be supplemental, to the extent
of compensation liability, to any disability or medical benefits payable from any
group insurance policy whose premium is paid in whole or in part by any employer,

or under any federal insurance or benefit program providing disability or medical
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benefits. Death benefits payable under any such group policy do not limit the

benefits payable under this section.

History: 1975 c. 147; 1979 ¢, 278; 2001 a. 37.

SECTION 63. 102.66 (2) of the statutes is amended to read:

102.66 (2) In the case of occupational disease, a-traumatic-injury-resulting-in

partial-knee-or-hip-replacement; appropriate benefits may be awarded from the work

injury supplemental benefit fund when the status or existence of the employer or its
insurance carrier cannot be determined or when there is otherwise no adequate

remedy, subject to the Iimitat\i;x)s contained in sub. (1).

History: 1975 c. 147; 1979 c. 278; 2001 a. 37.
SECTION 64. 102.75 (1m) of the statutes is created to read: /

10?.75 (Im) The moneys collected under sub. (1) and under ss. 102.28 (2) and
102.3 1%?(7), together with all accrued interest, shall constitute a separate nonlapsible
fund designated as the worker’s compensation operations fund.‘/Moneys in the fund
may be expended only as provided in s. 20.445 (1) (;5 , (rb; and (rpij;nd may not be
used for any other purpose of the state.

SECTION 65. 102.75 (2) of the statutes is amended to read:

102.75 (2) The department shall require that payments for costs and expenses
for each fiscal year shall be made on such dates as the department prescribes by each
licensed worker’s compensation insurance carrier and employer exempted under s.

102.28 (2). Each such payment shall be a sum equal to a proportionate share of the

annual costs and expenses assessed upon each carrier and employer as estimated by

7
the department. Interest shall accrue on amounts not paid within 90 days after the a//
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@ date prescribed by the department under this subsection at the rate O\f_gn%;percent

2 per month. All interest payments received under this subsection shall be deposited

3 in the fund established under s. 102.65.

History: 1975 c. 39; 1975 c. 147 s. 54; 1977 . 195, 418; 1981 c. 20, 92; 1987 a. 27: 1991 a. 85; 1995 a. 117.

4 SECTION 66. 102.75 (4) of the statutes is amended to read: /
5 102.75 (4) From the appropriation under s. 20.445 (1) {ha) LI;Q, the department
6 shall allocate the amounts that it collects in application fees from employers
7 applying for exemption under s. 102.28 (2) and the annual amount that it collects
8 from employers that have been exempted under s. 102.28 (2) to fund the activities
9 of the department under s. 102.28 (2) (b) and (c).
History: 1975 c. 39; 1975 ¢. 147 5. 54; 1977 ¢, 195, 418; 1981 ¢, 20, 92; 1987 a. 27,1991 a. 85; 1995 a. 117.
10 SECTION 67. 102.80 (1m) of the statutes is created to read:
11 102.80 (1m) The moneys collected or received under sub. (i), together with all
12 accrued interest, shall constitute a separate nonlapsible fund designated as the
13 uninsured employers fund. Moneys in the fund may be expended only as provided
14 in s. 20.445 (1) (sm) and may not be used for any other purpose of the state. /
15 SECTION 68. 102.81 (1) (a) of the statutes is amended to read:
16 102.81 (1) (@ If an employee of an uninsured employer, other than an employee
17 who is eligible to receive alternative benefits under s. 102.28 (3). suffers an injury for
18 which the uninsured employer is liable under s. 102.03, the department or the
19 department’s reinsurer shall pay to or on behalf of the injured employee or to the
20 employee’s dependents an amount equal to the compensation owed them by the
21 uninsured employer under this chapter except penalties and interest due under ss.

v
22 102.16 (3), 102.18 (1) (b) and (bp), 102.22 (1), 102.35 (3), 102.57, and 102.60 (6).

History: 1989 a. 64; 1895 a. 117; 2003 a. 144.
23 SECTION 69. 102.81 (2) of the statutes is amended to read:
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History: 1989 a. 64; 1995 a. 117; 2003 a. T44.
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102.81 (2) The department may retain an insurance carrier or insurance
service organization to process, investigate and pay claims under this section and
may obtain excess or stop-loss reinsurance with an insurance carrier authorized to
do business in this state in an amount that the secretary determines is necessary for
the sound operation of the uninsured employers fund. In cases involving disputed
claims, the department may retain an attorney to represent the interests of the
uninsured employers fund and to make appearances on behalf of the uninsured
employers fund in proceedings under ss. 102.16 to 102.29. Section20.918 20.930 and
subch. IV of ch. 16 do not apply to an attorney hired under this subsection. The
charges for the services retained under this subsection shall be paid from the

v
appropriation under s. 20.445 (1) (hp) (rp). The cost of any reinsurance obtained

under this subsection shall be paid from the appropriation under s. 20.445 (1) (sm).

thecgrrect cross-re!’ere ~Corzective legxslano Fperid

SECTION 70. 102.87 (4) of the statutes is amended to read:

102.87 (4) A defendant may make a stipulation of no contest by submitting a
deposit and a stipulation in the manner provided by sub. (3) before the court
appearance date. The signed stipulation is a plea of no contest and submission to a
forfeiture, plus the ﬁ%&mm@a&a&%&m@%@%&q@m
1&w—enforeemenﬂtmassessment—,wany«applieable-»uninsafedmempleyees—-assessment—-and

costs, fees, and surcharges imposed under ch. 814, not to exceed the amount of the

deposit.

History: 1989 a. 64; 1997 a. 27; 1999 a. 14: 2003 a. 139.
SECTION 71. 103.78 (4) of the statutes is amended to read:

103.78 (4) %MMWWMW%%WM

Ve
provided-in-s-102.60-(4)-and-wage Wage loss as provided in s. 102.60 (6) are is payable
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1 to a minor injured during the course of the minor’s employment or appearance in
2 violation of this sectionV X
3 ey 19“§§é¥§2§ 2’? iéjgsé?fﬁ?sﬁlezgﬁri)llng the statutes is created to read: f’
4 814.75 (24m) The work injury supplemental benefit fund surcharge under s.
5 102.35(1).
6 SEcTION 73. Initial applicability. /
7 ( 1;, REPORTS CONSIDERED SUBSTANTIAL EVIDENCE. The treatment of section 102.17
8 (1 (d)i. and (h) of the statuteg first applies to a disputed claim in which a final
9 hearing is held on the effective date of this subsection.‘/ J \/
10 (2) TRAUMATIC INJURIES. The treatment of sections 102.17 (4) and 102.66 (1) and
11 (2) of the statutes first applies to benefits or treatment expenses that are payable on
12 the effective date of this subsection, regardless of the date of injury.
13 (3) MALICE OR BAD FAITH. The treatment of section %Z. 18 (1) Zb/p) of the statutes
14 first applies to events or occurrences of malice or bad faith that take place of the
15 effective date of this subsection. v4 v
16 (4) COMPENSATION PENDING JUDICIAL REVIEW. The treatment of secti(;n 102.23 (5)
17 of the statutesiirst applies to actions for judicial review that are commenced under
18 sectionvi’OZ.Z?) (1) of the statites on the effectiv:e date of this subsection. v
AD (5) PROFESSIONAL EMPLOYER ORGANIZATION%% ArD mg@htlﬁuz%j R o -
R
20 (@) The treatment of section 102.31 (2m) /(@) of the statutes first applies to an
21 employee leasing agreement whose effective date is 10 working days before the

v
22 effective date of this paragraph. E/




%
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1 (b) The treatment of section 102.31 (2m) (%)/of the statutes first applies to an

2 employee leasing agreement whose termination date is 30 days after the effective

3 date of this paragraph. \'/ ‘v/,.

4 (6) PERMANENT DISABILITY PAYMENTS. The treatment of section 102.32 (6) (b) of

5 the statutes first applies to compensation for permanent disability that becomes due

6 on the effective date of this subsection. \/

7 (7) WORK INJURY SUPPLEMENTAL BENEFITS FUND SURCHARGES AND ASSESSMENTS.

8 The treatment of sections 102.35\/(11) and 102.75 (2) of the statutg first applies to

9 surcharges and assessments imposed on the effective date of this subsection. V/ L//
10 (8) TRAVEL FOR TREATMENT OR REHABILITATION. The treatment of sections 102.42
11 (2) (b) and 102.61 (1) and (lm)‘v/(c) of the sfgtutes first applies to travel to obtain
12 treatment or rehabilitation that takes place on the effective date of this subs,ection.vf
13 (9) PRESCRIPTION DRUG TREATMENT. The treatment of section 102.42§ of the
14 statutes first applies to a drug, as defined in section 102.425 (15 (b) of the statutes,
15 as created by this act, that is prescribed on the effective date of this subsection. \jf
16 __30). Trmea mepnt-of

E

17 section 102.43 (9) of the statutes i pplies to an employee” o refuses an offer of
18 {smtable employment allegedl commTits -0r v101ates his or her emp}

policy concermng employee drug use on the effective date of This subsection’

|
20 SEcTION 74. Effective dates. This act takes effect on January 1, 2006, or on

21 the day after pgghcauo n, whichever is later, except as follows: L%

’ﬁ{c%’w (oo Gk Thus W@A“q&&i%{&*%{‘*%ﬁ\%
22 (1) s PPLEMENTAL BENEFITS. The treatment of sectlon 102 44 (1) (intro.) g(by
,} use AR b (p3o) , —ERE A
@ SECTION * sectmn 102 44 (1) (a) ¥

24 the statutes effect on January 1, 2007.

(END)




